Nnited Dtates Denate

WASHINGTON, DC 20510

April 18, 2024

Sophie Shulman

Deputy Administrator Performing the Duties of the Administrator
National Highway Traffic Safety Administration

1200 New Jersey Avenue, SE

Washington, DC 20590

Dear Acting Administrator Shulman:

Over the past few months, several high-profile crashes have highlighted the risks that
vehicles equipped with partially automated and Automated Driving Systems (ADS) pose for road
users. These incidents have focused attention on the after-the-fact responses of the National
Highway Traffic Safety Administration (NHTSA) and the lack of a more proactive agency
response to address the dangers of these systems. We urge NHTSA to use its existing regulatory
authorities to ensure vehicles equipped with partially automated driving systems and ADS are
safe for all road users. We cannot allow partially automated driving systems and ADS to
accelerate the road safety crisis. NHTSA must take firm control of the wheel and steer
manufacturers towards prioritizing safety.

Driving automation technology varies, but can generally be divided into two categories:
(1) partially automated driving systems and (2) Automated Driving Systems, known as ADS.
Each present varying degrees of sophistication and risk. Vehicles with partially automated
driving systems, for example, can perform certain combinations of tasks under driver
supervision, such as controlling speed while keeping a vehicle centered in its lane on a highway.'
Although Tesla is the most well-known manufacturer of vehicles equipped with partially
automated driving systems, more than half of all 2023 model-year vehicles sold in the United
States had partially automated systems, known as Level 2 (L2) systems.” By contrast, vehicles
with ADS — the most common level being the Level 4 systems or L4 ADS — can complete the
entire driving task, including steering, accelerating, and braking, unsupervised by a human driver
under certain conditions.’ Today, a handful of manufacturers have deployed L4 ADS, including
Cruise, Waymo, and several commercial trucking companies.*
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Over the past decade, as manufacturers and operators have increasingly deployed both
partially automated driving systems and ADS, NHTSA has taken certain actions regarding these
systems. For example, the agency published a series of reports providing a framework for
autonomous vehicles,’ issued final rules to clarify physical vehicle design safety standards for
vehicles with ADS,° and required autonomous vehicle manufacturers and operators to report
crash data to the agency.” Additionally, the agency has opened a series of investigations into
crashes involving partially automated driving systems, resulting in high-profile recalls.® Yet,
beyond the traditional Federal Motor Vehicle Safety Standards (FMVSS) applicable to all
vehicles, partially automated driving systems and ADS vehicle manufacturers and operators face
few barriers to deploying partially automated driving systems or even L4 ADS. Consequently,
NHTSA'’s actions on these driving systems have not kept pace with the unique safety risks these
vehicles pose.

Partially automated (L2) systems, for example, can lull drivers into a false sense of
security when driver-assist features are activated, commonly referred to as “driving automation
complacency.” Drivers who utilize partially automated systems often become distracted or
unaware of road risks due to overconfidence or overreliance on the system. In fact, many
consumers are confused about or misunderstand the limits of partially automated driving
systems, sometimes due to manufacturers’ misleading names for these systems.’ A recent
analysis of 14 partially automated driving systems found that 11 of the 14 systems did a poor job
of safeguarding the system from driver distraction or complacency.' Driver distraction or
confusion is especially dangerous if the system is engaged outside the road conditions under
which it is designed to operate, known as the Operational Design Domain (ODD). For example,
some partially automated driving systems are designed to operate on highways, not streets with
cross-traffic. Yet, in many vehicles, nothing prevents drivers from engaging partially automated
driving systems outside the ODD.

Recently, the dangers of partially automated driving systems sped into the public eye
when Tesla issued a recall for its Autopilot, an L2 partially automated driving system feature that
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is intended to keep a Tesla within a lane and match the speed of the vehicle to surrounding
traffic. After several fatal crashes involving Tesla’s Autopilot since 2016, NHTSA opened an
investigation into Autopilot in August 2021 and upgraded it to an engineering analysis in 2022."
In December 2023 — nearly two-and-a-half years after opening the investigation — NHTSA
determined that Autopilot played a role in these crashes and urged Tesla to recall the affected
vehicles. The recall consisted of an over-the-air software update that included measures focused
on improving driver attentiveness, which some advocates found insufficient.'" Following the
recall, additional details involving a 2022 fatal crash emerged showing Tesla’s Autopilot may
have contributed to that crash as well."> We remain concerned that Autopilot, and features like it
in other vehicles, could lead drivers to become overconfident and distracted, putting them and
other road users at risk.

Although we are pleased that NHTSA investigated Autopilot, the agency stopped short of
requiring Tesla — or automakers more broadly — to disable any L2 features outside their ODD,
as other safety experts have suggested. The National Transportation Safety Board, for example,
has long recommended NHTSA restrict all driving systems to the safe ODD.'* For example,
operators and manufacturers can use a technique known as “geo fencing” to limit operation of
these systems to only those locations within the ODD. This safeguard already exists and is used
in L4 ADS and some L2 partially automated driving systems.'> Although recalls play an
important role in keeping the public safe, we urge NHTSA to proactively pair recalls with new
safety regulations that limit operation of partially automated driving systems and ADS to their
ODDs.

The Tesla cases highlight the deadly combination of loosely regulating partially
automated driving systems while allowing the manufacturers to effectively market their cars as
an automated driving system In fact, California banned Tesla from advertising its vehicles as
“self-driving,” preventing the company from advertising the partial automation features of its
vehicles as an automated driving system.'® It is past time that federal regulators follow
California’s lead and prohibit this deceptive and dangerous practice. Although regulating the
advertising practices of automakers may be outside NHTSA’s jurisdiction, we urge the agency to
coordinate with other federal agencies to put a stop to the deadly confusion on our roads.

NHTSA should also explore additional steps to ensure manufacturers report
comprehensive data on crashes involving vehicles equipped with L2 systems and above. Under a
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2021 NHTSA Standing General Order, operators of vehicles equipped with ADS must report all
crashes in which an ADS was involved. Under the same order, vehicle and equipment
manufacturers of vehicles equipped with partially automated driving systems must report all
serious crashes where a partially automated driving system was engaged. In the case of partially
automated driving systems, the resulting data has been informative but incomplete; many
vehicles do not include the necessary equipment to collect complete crash data on their partially
automated systems.'” Like a car with only one working headlight, NHTSA isn’t seeing all the
potential safety concerns facing drivers and road users, and therefore can’t take the necessary
actions to protect them. NHTSA should explore whether requiring more complete reporting from
manufacturers on L2 crashes is possible without compromising consumer privacy.

ADS pose their own safety risks to drivers, pedestrians, and road users. A manufacturer
or operator seeking to deploy a vehicle equipped with an ADS must comply with only the same
federal safety regulations as a traditional vehicle manufacturer. In both cases, NHTSA requires
that the vehicle comply with all FMVSS, the safety standards that govern all automobiles on
physical components such as the steering wheel, headlights, and seating. This means that — so
long as autonomous vehicle manufactures follow these safety standards — no federal safety
requirements restrict or regulate their ability to deploy on U.S. streets vehicles with ADS or
partially automated driving systems. This federal regulatory gap leaves a dangerously wide lane
for autonomous vehicle manufacturers to maneuver within.

This absence of meaningful federal regulation was particularly notable in an October
incident involving a Cruise ADS. A pedestrian who was struck by another vehicle was thrown
into the path of a Cruise robotaxi, which dragged her for twenty feet as the autonomous vehicle
tried to pull off the road after initially stopping. Both NHTSA and California regulators
investigated the incident, with Cruise voluntarily issuing a recall and halting its operations
nationwide.'® California regulators revoked Cruise’s operational license after they found that
Cruise withheld information about the incident and misled state regulators.' Yet this revocation
applied only in California; the same Cruise cars could continue to transport passengers in other
states where Cruise operated, including Arizona, Texas, and Tennessee. In fact, Cruise recently
announced it will resume testing its ADS-equipped vehicles on public roads in some states.?
Additionally, separate investigative reporting found that Cruise was aware that its ADS did not
effectively recognize children.?! As all this information emerges, NHTSA continues to
investigate Cruise’s ADS for unsafe treatment of pedestrians.”
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Concerning incidents like the collision involving Cruise’s ADS necessitate action. We
understand that regulating emerging technology is a challenge, and we commend NHTSA’s
investigations into these incidents. However, as additional risks emerge related to ADS, some
experts and advocates have suggested that additional ADS-specific FMVSS or performance
standards are necessary. For example, many safety advocates have called for ADS to undergo a
“vision test” to ensure the system can properly detect and respond to other vehicles, people, and
objects in the operating environment.” While ADS and partially automated driving systems
present unique safety issues, we urge NHTSA to use its expertise and problem-solving
capabilities to find proactive, effective solutions that prevent tragedies before investigations and
recalls are necessary.

Commercial ADS present an additional safety risk due to their reliance on remote
assistance operators (RAOs). RAOs are individuals in remote operator centers who monitor the
ADS-operated vehicle, suggest an action to the ADS, or take over the vehicle during certain
incidents. Because autonomous vehicles must quickly transmit video and data to an RAO, the
speed of transmission is critical to the operator’s ability to respond safely. The federal
government, however, has not established any standards for RAOs regarding maximum latency
for communication between the vehicle and RAOs or even where the RAOs must be located.*
Right now, an RAO could be located in a different state or country than the vehicle with which it
is communicating, potentially leading to delayed data transmission and a misunderstanding of
road contexts.” Additionally, RAOs are not required to have the certifications that would be
required if they were inside the vehicle, an especially concerning issue for commercial
trucking.” This regulatory gap also impacted the recent Cruise incident. A recent third-party
investigation found that Cruise’s RAOs were not able to intervene during that October incident,
despite being aware of the collision.”” This incident raises broader questions about the lack of
regulation of remote assistance operators.

Even with this regulatory permissiveness, NHTSA is considering an autonomous vehicle
pilot program. Last year, NHTSA publicly indicated plans to create an ADS-Equipped Vehicle
Safety, Transparency, and Evaluation Program (AV STEP).*® Currently, federal law allows
manufacturers to sell up to 2,500 vehicles within a 12-month period that are out-of-compliance
with an FMVSS, if granted an exemption by NHTSA.* Early reports about the AV STEP
program indicate the program would allow for additional vehicle commercial deployments above
the 2,500-vehicle cap. In exchange, the manufacturers will provide data on the safety and
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performance of their ADS.*® With the rash of road safety incidents in the past year involving
driving automation technology, NHTSA should be wary of launching any pilot program that will
expand the number of FMVSS non-compliant vehicles on the road.” Public roads are not a
sandbox for manufacturers or operators to play in, and regulatory agencies like NHTSA should
be highly cautious about providing lax pathways onto the road for dangerous vehicles.

Given these safety risks, we urge NHTSA to take all necessary steps to protect the public
from vehicles equipped with partially automated driving systems or automated driving systems.
Although these systems may have the potential to reduce traffic deaths, without comprehensive
regulations prioritizing safety, we risk veering off course and endangering drivers, passengers,
and other road users. We therefore urge NHTSA to act with more urgency on partially automated
driving systems and Automated Driving Systems.

Thank you for your attention to this critical issue.

Sincerely,

Cumd Mo M//W@

Edward J. Markey Richard Blumenthal
United States Senator United States Senator

Peter Welch Elizhbeth Warren
United States Senator United States Senator
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Ben Ray Luﬂn Bernard Sanders
United States Senator United States Senator



